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O R D E R

PER SHRI PAVAN KUMAR GADALE, JM :

The appeals are  filed by the assesses against separate orders of Commissioner

of Income Tax (Appeals)-7, Bengaluru passed under Section 271E and 250 of the
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Income Tax Act, 1961 (in short 'the Act').  Since all these appeals have common

and identical issues, they are clubbed and heard together and consolidated order is

passed.

2.     For the sake of convenience, we shall take up ITA No.1882/Bang/2019 and
facts narrated therein.  The assessee has raised the following grounds of appeal :
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3.        The Brief facts of the case are that the assessee is a proprietor of Tumkur

Pipe Traders and filed the Return of Income for the Asst Year 2015-16 on 8.3.2016

with total income of Rs.3,65,440/-. Survey operations under Section 133A of the

Act were conducted in the business premises of the assessee and the assessment

was reopened under Section 147 of the Act. The Assessing Officer found that the

assessee has made investments in immovable property and sources were called for.

The assessee has availed loan from Panduranga Credit Co-operative Society Ltd.,

Tumkur and the loan was repaid in F.Y. 2014-15 by cash aggregating to Rs.55

lakhs. In the Reassessment proceedings LdAr appeared from time to time and

submitted the details and financial Statements. On verification the Assessing

Officer, found errors and omissions in the statements and the assessee could not

explain or reconciled the same, therefore additional income of Rs7,75,000/- was

offered by the assessee and Assessed the total income of Rs.11,40,440 and passed

the order under Section 143(3) r.w.s. 147 of the Act.  Subsequently, the Assessing

Officer initiated penalty proceedings under Section 271E of the Act.  In the course

of penalty proceedings, the Assessing Officer find that the Assessee has availed

Rs45lakhs loan from Panduranga Credit Co-operative Society Ltd Tumkur  and
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was repaid in the F.Y. 2014-15 in cash contravening the provisions of Section

269T of the Act. The assessee has filed written submissions on 5.3.2018 and

explained the reasons for repayment in cash referred at pages 2 to 4 of the penalty

order. Since the Assessing Officer has to verify the loan repayment by the assessee

whether by cash or not, made enquiries under the provisions of Section 131(1d)

with Panduranga Credit Co-operative Society Ltd Tumkur. The enquiry report was

submitted on 23.07.2018 where a statement of Mr. K.R. Hanumantha Rao,

Manager of  Panduranga Credit Co-operative Society Ltd., Tumkur  was recorded.

The manager accepted that the loan was repaid in cash directly into the loan

account by the assessee. Subsequently, the learned Authorized Representative filed

submissions and explained that the above loan was obtained from financial

institutions on the firm belief that it is at par with any other Banks and the

provisions of Section 269T of the Act shall not be applicable. The Assessing

Officer was not satisfied with the explanations and relied on the statement of the

Manager of Panduranga Credit Co-operative Society Ltd.Tumkur and observed

that there is violation of provisions of Section 269T of the Act and levied the

penalty and passed the order under Section 271E of the Act dt.30.08.2018.

Aggrieved by the order, the assessee has filed an appeal with the CIT (Appeals).

The CIT (Appeals),considering the grounds of appeal, submissions of the assessee,

the findings of the Assessing Officer concurred with the action of the Assessing



5
ITA Nos.1882 to 1884/Bang/2019

Officer in levying the penalty  and dismissed the appeal.  Aggrieved by the order

of CIT (Appeals), the assessee has filed an appeal with the Tribunal.

4.      At the time of hearing, the learned Authorized Representative submitted that

the CIT (Appeals) has erred in confirming the penalty under Section 271E of the

Act. Further the explanations in the penalty proceedings are overlooked and the

benefit of cross examination of Manager of Panduranga Credit Co-operative

Society Ltd was not provided to the assessee nor enquiry report. He emphasized

that the Members of the cooperative society are following similar custom of

depositing directly cash into the loan account and the assessee is not an exception.

Further the assessee was deprived an opportunity to cross examine the Manager,

whose statement was considered for levying the penalty and prayed for an

opportunity to cross examine the Manager of the society and allow the assessee

appeal. Contra, the learned Departmental Representative relied on the orders of the

CIT (Appeals).

5. We heard the rival contentions and perused the material on record. Prima

facie, the sole disputed issue, being levy of penalty under Section 271E of the Act.

The ld. AR’s contention that the assessee is a member of  Panduranga Credit Co-

operative Society Ltd. and  has obtained  loan  from the Society, and the loan was

repaid in cash directly to the loan account in cash  during F.Y. 2014-15.The

assessment was completed under Section 143(3) r.w.s. 147 of the Act and there
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was no grievance in respect of source of deposits of cash in loan account of the

assessee, but the A O made addition in respect of cash credit under Section 68 of

the Act for omission of income. The assessee has filed explanations for repayment

of loan of Rs.30lakhs and Rs.15 lakhs in the F.Ys 2014-15 and 2015-16

respectively, and repaid the loan by cash deposits directly into the loan account

which the Assessing Officer find, the contravention of provisions of section 269T

of the Act. Further it was contended that the repayment of loan in cash covered

under clause (ii) of Second Proviso to Section 269T of the Act, where the

repayment of any loan in cash taken from any co-operative bank, does not come

under the purview of provisions of Section 269T of the Act.  In the penalty

proceedings, the Assessing Officer observed that the loan repayment was done in

cash and was confirm in enquiry conducted under provisions of Section 131(1d) of

the Act   and the enquiry report was submitted on 23.07.2018 to the Addl. CIT,

Tumkur, where statement of  Mr. K.R. Hanumantha Rao, Manager of Panduranga

Credit Co-operative Society Ltd was also recorded and he accepted the fact that

the loan was repaid in cash directly to the loan account. Based on the enquiry

report, the Assessing Officer has levied the penalty under Section 271E of the Act.

The ld. AR’s contention that the enquiry report was used against the assessee for

levy of penalty and the copy of enquiry report was not provided to the assessee to

defend his case. Further it is customary or a tradition followed by the Members of
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the co-operative society to deposit the cash directly in the loan account and the

assessee is not an exception.The learned Authorized Representative prayed for

cross examination of   the Manager of the Society on whose statement/ deposition,

the Assessing Officer has relied and levied penalty. We considering the facts and

circumstances and principles of natural justice are of the opinion that the assessee

should be provided an opportunity to defend his case and evidences collected

against him relied by the AO in the proceedings. Therefore, in the interest of

substantial justice, we provide opportunity to the assessee to cross examine the

Manager of  Panduranga Credit Co-operative Society Ltd.  Accordingly, we set

aside the order of the CIT(Appeals) and restore the entire disputed issue to the file

of the Assessing Officer to adjudicate afresh on merits in the penalty proceedings

and the assessee should be provided adequate opportunity of hearing to

substantiate the case and cross examine the manager of the society and the assessee

should  cooperate in submitting the information and details at the earliest and

allow the grounds of appeal of the assessee for statistical purpose.

6. Similarly, in Appeals ITA Nos.1883 & 1884/Bang/2019, the facts are identical,

to the ITA No.1882/Bang/2019 and the decision taken in this case is equally

applicable.  Accordingly, the order of the CIT (Appeals) is set aside and restore
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the disputed issues to the file of Assessing Officer with similar directions and

allow the grounds of appeal of assessee for statistical purposes

7.     In the result, the assessee's appeals in ITA Nos.1882 to 1884/Bang/2019 are

allowed for statistical purposes.

Pronounced in the open court on the date mentioned on the caption page.

Sd/- Sd/-

(B.R. BASKARAN) (PAVAN KUMAR GADALE)
ACCOUNTANT MEMBER JUDICIAL MEMBER

Dated: 29.05.2020.

*Reddy GP
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